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MOT SO KHUYEN CAO DOI VOI NHA THAU
KHI THAM GIA PAU THAU XAY LAP
THEO CAC VAN BAN PHAP LUAT MOI

bdng Van Dwa’

Tém tat: B6 Ké hoach va Pau tw da ban hanh mét sé van bén lién quan dén déu théu, trong dé cé Théng tw 03/2015/
TT-BKHDT Quy dinh chi tiét Iap h6 so moi thau xay Iap. By la mét van ban huong dén rét ti mi, chi tiét gitp ich cho
chi dau tw, tw van, nha théu rat nhiéu. Nhung, do cac quy dinh vé déu thau thay doi qua Ién, cé tinh cach mang, nén
nhiéu noi dung gii thich chua 6, con kho hiéu, mot sé néi dung con chura that théng nhat. Ttr kinh nghiém ban than,

tac gia di séu lap luan, ly giai mét sé diéu trong Théng tw cho ré hon.

Ttr khéa: Khuyén céo nha thau; dau thau xay Iap theo van ban méi.

Summary: The Ministry of Planning and Investment has recently issued a number of new legal documents on ten-
dering including the Circular 03/2015/TT-BKHDT detailing the preparation of construction and installation bidding doc-
uments. This is a useful and detailed guiding document for the need of construction parties, such as the owners,
consultants and contractors. However, as the regulations on tendering have changed significantly and evolutionarily,
some parts in this the related legal regulations are not clearly interpreted and difficult to understand, some contents are
not consistent. Using personal experience, the author presents his arguments and explanations to better understand
selected regulations.

Keywords: Recommendations for construction contractors, construction tendering in line with new regulations.
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(® 1. Gisi thiéu chung

Cac n&m 2013 dén 2015 Ia nhitng ndm Nha nwéc Viét Nam ban hanh thay thé moét loat van ban phap quy
vé doanh nghiép, dau tw, xay dwng, du thau... Cac van ban nay thay di manh mé theo hwéng Viét Nam hoi nhap
sau vao nén kinh té thé giéi. V& linh vuc dau thiu, Qudc hoi da thong qua Luat DAu thiu 43/2013/QH13 tai ky
hop thir 6 Quéc hoi thir 13 théng qua ngay 26 thang 11 nam 2013; tiép d6 Chinh pha d& ban hanh Nghj dinh s
63/2014/ND-CP ngay 26 thang 06 nam 2014 vé Quy dinh chi tiét mot sb diéu cta Luat DAu thau vé Iwa chon nha
thau. D& thi hanh Luat va Nghi dinh vé& d4u thau, Bo K& hoach va Dau tw da tich cuc soan thdo va ban hanh mot
s6 thong tw hwdng dan; trong dé ¢ Thong tw s6 03/2015/TT-BKHDT ngay 06 thang 5 ndm 2015 Quy dinh chi tiét
lap hd so moi thau xay 1ap. Day 1a mét sy ¢d géng Ién ctia Bo Ké hoach va PAu tw gidp cac chi dau tw, tw van
va nha thau lam tét cong viéc ctia minh. Nhung, do sy thay ddi qua I&n, co tinh cach mang tir Luat D4u thau sé
43/2013/QH13, nén mot sb chl dau tw, tw van va nha thau con ling ting. Theo kinh nghiém ban than d& tham
gia d4u thau mat sé géi thau do WB, ADB tai tro' va qua trinh nghién ctru cac van ban cla Viét Nam, tac gid dua
ra mét s6 ndi dung can lwu y.

(@ 2. Phwong phap nghién ciru

Bai viét stv dung két hop phwong phap nghién ctwu ly thuyét va thyc tién; phwong phap tdng hop, phan
tich két hop véi phuong phap so sanh.

(. 3. No6i dung

3.1 Nhikng loi ich, thuan Ioi cta nha thau khi tham gia dau thau xay Iap theo Théng tw 03/2015/
TT-BKHDT va cac van ban phap luat méi
3.1.1 Tréch nhiém ctia chi dau tw vé cép vén va ban giao méat bang duoc luét héa

Theo diém d va e khoan 1 Didu 7 cta Luat DAu thiu sb 43/2013/QH13 da khang dinh: “d) Nguén vén
cho géi thau dwoc thu xép theo tién do thwe hién géi thau;... e) Bado ddm ban giao mat bang thi cong theo tién

do thwc hién goi théu”[4] bay la dleu rét quan trong déi véi nha thau khi tham gia tranh th3u, néu 2 yéu t trén
dwoc dam bao thi cac dé xuat vé phwong an nhan sw, phwong an ky thuat—cong nghé va phwong an tai chinh
m&i cé tinh kha thi. Néu 2 ndi dung nay dwoc chi dau tw dam bao bang “gidy Pam bao” tir ngan hang nhw kiéu

“Dam bao thwc hién hop dong thi tinh kha thi cang cao.
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3.1.2 Tang thoi gian lam hé so dw thdu (HSDT) va quy dinh hop ly thoi diém phéat hanh hé so moi thau

Theo didm b khodn 1 diéu 12 Luat DAu thiu, hd so m&i thau (HSMT) sé dwoc phat hanh sau 3 ngay lam
viéc ké tir ngay déng théng bao dau tién va khoan e): “Théi gian chuén bi hé so dw thau téi thidu la 20 ngay dbi
véi dau thdu trong nwéc va 40 ngay dbi véi dau thau qudc té, ké tir ngay dau tién hd so mdi thau dwoc phat
hanh dén ngay c6 thdi diém déng thau’[4]. Néu so véi quy dinh ¢ thi thoi gian lam HSDT sé tang duoc 5 ngay
ddi v&i dau thau trong nwéc va 10 ngay déi véi ddu thdu quéc té; viec phat hanh HSMT sau 3 ngay déng thong
bao dau tién 1a hop ly.

3.1.3 Khéng yéu cau nha thau trinh bay phén chiét tinh timg don gié trong hé so dw thdu

Viéc xay dwng don gia cho tirng cong viéc chao thau thé nao, hoan toan Ia viéc clia nha thdu, bén moi
thau khong can thiép. Day 1a mét sw thay dbi I6n, vi khdi lwgng phan chiét tinh don gia 14 phan chiém nhiéu
trang nhéat ctia hd so dw thau (HSDT) trwdc day. Giey day, khong phai thé hién trong HSDT, day la phan giam tai
dang ké khéi lwong in &n HSDT cho céac nha thau. T4t nhién, khi xay dwng don gia dw thau, nha thau phai can
¢l vao loai hop ddng, thoi gian thuwe hién hop ddng yéu cau cho phu hop. Khi danh gia HSDT, néu thay don gia
nao bét thuwdng thi bén mdi thAu mai nha thau gii trinh, néu giai trinh khong hop ly thi bén mdi thiu dwa vao
phan hiéu chinh sai léch.

3.1.4 M6 réng phurong thirc ddu thdu mét giai doan hai tii hb so' cho ¢é géi xay 1ap va mua sém hang héa

Luat D4u thau sb 43/2013/QH13 da cho phép Iwa chon nha thau xay I&p va mua sdm hang héa theo
phwong thirc mét giai doan hai tui hd so. Thong tw 03/2015/TT-BKHDT c6 day du 2 loai hd so méi thau: Mot giai
doan mat tui hd so va mét giai doan hai tdi hd so. Theo phwong thirc ndy, cac nha thau khéng lo bi chii dau tw,
bén mai thdu chdm diém ky thuat chiu sw tac dong clia gia dw thau va khi danh gia HSDT theo phwong phap két
hop gitra k¥ thuat va gia, thi yéu tb ky thuat ctia treng HSDT ciing dwoc ké dén trong diém danh gia cudi cung.

3.2 Cédc nha thau can chd y nhibng néi dung méi khi lam Hé so dw thau

3.2.1 Mét sb chu y khi tinh toén céc chi phi trong phédn Hang muc chung (trong Méu sé 20; trang 105 dén
110 TT 03/2015)

Phan Hang muc chung trong d4u thau goi thau xay I3p 1a mot didu méi mé ddi véi nha thau va ca dbi
véi cac chi dau tw, tw van diu thau. Day Ia mot khoan quy dinh ré rang trong HSMT nh&m gitip nha thau dwoc
bu dap nhirng chi phi thuc té phai chi trong qua trinh thuc hién géi thau. Céc thanh phan trong phan Hang muc
chung sé dwgc Bén mai thau liét ké trong HSMT. Can ctv vao cac thanh phan nay, nha thau 1ap chi phi cho tirng
khoan muc. Sau day 1a mét sé luu y khi xac dinh cac thanh phan trong phan Hang muc chung.

- B6i v&i khoan muc chi phi bao lanh thwe hién hop ddng (muc 1 ctia Hang muc chung): Khodn nay, nha
thau khong dua toan bo gia tri bao lanh theo yéu cau cia HSMT, ma chi dwa phi nha thiu phéi chiu véi ngan
hang phat hanh bao Ianh, theo coéng thirc:

Cop = Sp Ty -t (1

trong do: C,,,, 1& phi bdo Ianh thuc hién hop dong; S, la sb tién yéu cau nha thau ndp bao Ianh thyc hién hop
dong; f,, 1a ti & phan tram thu phi bao Ianh mét nam (theo quy dinh ciia ngan hang); t 1a thoi gian béo lanh thic
hién hop ddng theo yéu ciu ctia HSMT, tinh theo nam.

Con khoan thiét hai hang nam trong théi gian bao Ianh ctia sé tién ky quy (s6 tién nay ty thudc vao mirc
tin nhiém cdia nha thau véi ngan hang phat hanh Thuw bao 1anh, cé thé tir mirc 0% dén 100% sb tién bao lanh)
sé& dwoc nha thiu ké dén khi xac dinh lgi nhuan goi thau, dé bu dap lai.

- Bao hiém cong trinh dbi v&i phan thudc trach nhiém cla nha thu (muc 2 ctia Hang muc chung): Cac
c6ng trinh théng thuwdng hau hét trong HSMT khong yéu cau nha thdu ndp khoan nay. Néu HSMT c6 yéu ciu thi
nha thau sé tinh toan tly theo mrc yéu cau Bao hiém néu trong HSMT.

- Chi phi bao hidm thiét bi ctia nha thau (muc 3 ctia Hang muc chung) va Bao hidm trach nhiém bén thi
ba (muc 4 ctia Hang muc chung): & muc nay theo tac gid can dwa thém mét muc quan trong niva 1a Bao hiém
nguwdi lao déng clia nha thiu mai day da. Tuy theo mirc mua bao hiém khac nhau ma nha thau tinh dd vao cac
khoan muc nay.

- Chi phi bao tri cong trinh (muc 5 ctia Hang muc chung): Bay la khoan muc Bao hanh cbng trinh, khong
phai 1& bao tri cong trinh; vi trach nhiém bao tri thudc chil dau tw, con trach nhiém bao hanh 1a clia nha san xuét-
nha thiu. Hon nira, trong muc 5 bang Téng hop gia du thau (trang 105) ghi khéi lwgng mdi thau 1a 12 thang.
Khoan muc nay tinh twong tw nhw céng thire (1).

- Chi phi nha tam dé & va diéu hanh thi cong; Chi phi don dep céng trwéng khi hoan thanh; Chi phi lam
dwdng tranh; Chi phi di chuyén thiét bj thi cdng va lwc lwong lao ddng dén cong trwdng (muc 6 va 7): Nha thau
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tién hanh Iap dy todan trén co s& thiét ké t& chire thi cong va don gia clia nha thau. Vi du: Chi phi nha tam dé &
va diéu hanh thi cong dwoc tinh theo khdi lwong nha tam cac loai theo thiét ké thi cong clia nha thau; don gia
twong trng va don gia thu hoi (néu co).

C =2 F g -g""") )
i=1

trong do: C, 1a téng chi phi xay dung nha tam dé & va diéu hanh thi cong, co triv gia tri thu hoi; F, 1a quy mo xay
dwng nha tam loai j (m? san XD); g la don gia xay dwng loai nha tam loai j (6/m?san XD cé thué GTGT); gj"””"‘:
Don gia thu hdi loai nha tam loai j (d/m2san XD c6 thué GTGT);

3.2.2 Bang ké cbng nhét (dayworks)

Day 1& mot ndi dung rat mai dbi véi cac nha thiu Viet Nam chwa tham gia ddu thau quéc t&. Thwe chét,
day la mot gidi phap théng minh dé xtr ly méi quan hé chd dau tw va nha thau trong qua trinh thyc hién hop déng
sau nay. Chat lwong du viéc & Bang cong nhat néu trong HSMT phu thudc nhidu vao kién thire va kinh nghiém
cla tw van lap HSMT. Trwéc kia, khi khéng cé muc nay, méi khi c6 phét sinh (vi chwa cé don gia), nha thau va
chi d3u tw lai phai ngdi v&i nhau théng nhét don gia, 1ap bao céo, xin phé duyét co' quan cé thdm quyén, viva
bi ddng, vira mét thoi gian. Day ciing 1a mét khodn muc kha khé hiéu, chd dau tw va nha thdu can tim hiéu ky
d& ké khai phu hgp. M6t diéu can cha y, khi xay dwng don gia cho tirng phan cong nhat (ké ca phan cong nhat
nhan cong, cong nhat vat liéu va céng nhat may thi cong), nha thau phai tinh toan day dd cac khoan chi phi can
thiét ca truc tiép, ca chi phi quan ly, loi nhuan cta nha thau, giam sat, bao hiém. Khodn muc nay, theo Théng
tw 03/2015/TT-BKHDT quy dinh: “Gia dw thu cho phan céng nhat dwoc két chuyén vao phan Chi phi cho cac
khoan tam tinh trong Bang tdng hop gia dw thau. Phan Chi phi cho cac khoan tam tinh, trong d6 bao gém Chi
phi cong nhat sé dwoc tach riéng va khong dwoc xem xét trong qua trinh danh gia HSDT dé so sanh cac HSDT”
[4]. Déi v&i quy dinh ctia WB, ADB thi khoan nay khong tach riéng trong qua trinh danh gia HSDT dé so sanh
HSDT, quy dinh nay lam cho nha th3u phai can nhic can than hon don gia cla cac viéc cong nhat, néu chao
blra don gia phan nay cé thé bj trwot oan vi mét nhdm khéi lwgng cong viéc danh dinh. Con theo quy dinh cla
Viét Nam, nha thau cé thé chao don gia phdn Cong nhat tiy y, tham chi ¢é thé loi dung ghi don gia cao, néu dy
doan Cong nhat nao do sé phat sinh nhiéu khi thwe hién goi thau.

3.3 Nhitng ndi dung chwa nhéat quan va chuwea thét ré cta van ban phép luat

3.3.1 Khodn 4 diéu 5 ctia Thong tw khéng nhat quan véi céc biéu méu sé 20 (b) kém theo

Trong khoan 4 diéu 5 ctia Thong tw 03/2015/TT-BKHDT néu “Déi véi hop ddng theo don gia cb dinh va
hop ddng theo don gia didu chinh, khi danh gia hd so dw thiu vé tai chinh, thwong mai thi chi phi dw phong sé

khéng duwoc xem xét, danh gia so sanh, xép hang nha thau...” [1]. Nghia 1a ca 2 loai hop ddng, ca 2 phan dw
phong déu bd ra ngoai khi so sanh, xép hang nha thau.

Nhung trong M&u sb 20 (b) va 20 (c) trang 108 dén 111 clia Théng tw thi Bang tdng hop gia dw thau loai
hop ddng theo don gia cb dinh chi c6 dw phong phi phat sinh khdi lwong 1a khéng dwa vao so sanh, xép hang
nha thau. Nhw trich dan duéi day.

M&u sb 20 (b)

BANG TONG HOP GIA DU THAU
(4p dung dbi v6i hop déng theo don gié cé dinh)

A a a e Yéu cau ky thuat/ | Trang A efs
0] ; P
Hang muc so M6 ta cong viéc mei thau Chi din ky thuat sé So tien

| Cac hang muc A

1 Hang muc 1: Hang muc chung
(Coéng vjéc cu thé cia hang muc nay quy dinh tai
Bang so 01)

2 Hang muc 2: Céng tac dat
(Coéng vjéc cu thé cia hang muc nay quy dinh tai
Bang so 02)

[ Chi phi du phong (B1 + B2) B

1 Chi phi dw phong cho cac khoan tam tinh (B1.1 B1
+ B1.2)

TAP CHi KHOA HOC CONG NGHE XAYDUNG 68-%%




ﬁ KET QUA NGHIEN CUU VA UNG DUNG

1.1 Chi phi céng nhéat B1.1
1.2 Chi phi cho cac khoan tam tinh khac B1.2
2 Chi phi dw phong cho khéi long phét sinh: B2 = b2% B2

b2% x A

. Gia dw thé}u (A+B) .
(Két chuyén sang don dw thau thudc hd sor d& xuét vé tai chinh, trang sb ....)

Nghia 13 khi lwa chon nha thau theo loai hop dbng don gia cb dinh, khi danh gia hd so dw thiu vé tai
chinh, thwong mai, viéc xem xét, danh gia so sanh, xép hang nha thau chi xét muc A trong Bang 20 (b).

V& ban chét: don gia dw thau clia Hop ddng theo don gia cb dinh phai chiva dwng yéu té truot gia trong
thoi gian thwc hién goi thau. Khi xay dung don gia dw thau cho tirng cong viéc du thau, nha thau phai 1ay don
gia cac yéu tb dau vao trong vong 28 ngay trwéc ngay c6 thoi diém déng thau theo quy dinh nhan véi hé sb
trot gla cla tirng yéu té diu vao tryc tiép hodc hé sé trwot gia binh quan cho tirng céng viéc hodc binh quan
cho tat ca céc cong viéc.

Con Hop ddng theo don gia didu chinh, nha thau lay don gia cac yéu tb dau vao trong vong 28 ngay
trwdc ngay co thdi diém dong thau theo quy dinh dé xay dwng don gia dy thau cla tirng cdng viéc moi thau.
Nén gia dw thau khi danh gia hd so dy thau vé tai chinh, thwong mai thi chi phi dw phong (ca 2 loai) sé khéng
duwoc xem xét, danh gia so sanh, xép hang nha thau, nhu Mau sb 20 (c) trich dan duéi day. Nghia la cling chi
xem xét muc A trong Bang 20 (c).

Ma&u sb 20 (c)

BANG TONG HOP GIA DU THAU
(ép dung déi véi hop dbng theo don gié diéu chinh)

. . . . .| Sé
Hang muc so M6 ta cong viéc moi thau Yéu cau ky thuat/Chi dan ky thuat | Trang so tidn
| Céac hang muc A
1 Hang muc 1: Hang muc chung
(Céng viéc cu thé clia hang muc nay quy
dinh tai Béng s6 01)
2 Hang muc 2: Céng tac dét
(Céng viéc cu thé clia hang muc nay quy
dinh tai Béang s6 02)
Il Chi phi dw phong (B1 + B2 +B3) B
1 Chi phi dw phong cho cac khoan tam tinh B1
(B1.1 +B1.2)

1.1 Chi phi céng nhat B1.1
1.2 Chi phi cho cac khoan tam tinh khac B1.2
2 Chi phi dw phong cho khéi lrong phét sinh: b2% B2

B2=b2% x A
3 Chi phi dw phong truot gia: b3% B3
B3=b3%xA
Gia dy thau (A + B)
(Két chuyén sang don dw thau thudc hd so dé xuat vé tai chinh, trang s6 ....)

3.3.2 Nghi dinh 63/2014/ND-CP con médt sé ndi dung chuwa ré

+ Theo diém a khoan 2 Diéu 17 cta Nghj dinh 63/2014/NB-CP: “Trwdng hop cé sai léch vé& pham vi cung
cép thi gia tri phan chao thiéu sé& dwoc cong thém vao, gia tri phan chao thira sé dwoc trir di theo mire don gia
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twong (rng trong hd so dw thau clia nha thau c6 sai l&ch;” [2]. Néu hiéu theo vé& thir hai clia cau trén, thi “gia tri
phan chao thira” chi trir di “mlrc don gia thwong &ng” ctia chinh nha thau chao thira, chr khéng phai trir di “gia
tri phan chao thira”. Theo tac gia, “phan gia tri chao thira” (cé thé la phan trong hd so thiét k& kém theo thi co,
nhwng trong hd so m&i thau khong cé), khi danh gia hd so dw thau sé bé di hodc chuyén sang “phan kién nghi
moi thau thiéu” cia nha thiu, phan nay sé& dwoc bén moi thau trao dbi khi thwong thdo, néu nha thau dé dwoc
xép hang sb mét. Vi vay, kién nghi stra dbi diém a khodn 2 diéu 17 cta Nghi dinh 63/2014/ND-CP nhu sau:
“Trwéng hop cé sai léch vé pham vi cung cap thi gia tri phan chao thiéu sé dwoc cong thém vao, gia tri phan
chao thira sé& dwoc bd di trong hd so dy thau cltia nha thdu cé sai léch;”

+ Theo diém b khoan 4 Piéu 14 ctia Nghi dinh 63/2014/ND-CP: “Viéc mé thau dwoc thuwe hién ddi véi tirng
hd so dy thau theo thir tw chi cai tén cha nha thau...*. Tén cha nha thiu theo Luat Doanh nghiép thudng gom 2
dén 3 thanh t: thanh t6 th& nhat 13 loai hinh doanh nghiép; thanh tb thir hai: loai sdn phdm/dich vu chinh va thanh
t tht ba: tén riéng. Vi vay, can cé van ban hudng dan ki hon la: mé thi tw theo chi cai tén riéng cla nha thau,
néu tring tén riéng thi 14y thanh t6 th hai, néu thanh té thir hai tring thi xét thanh té tht ba; mat khac tén riéng thi
tén theo sb 1,2.3,.. trwéc A,B,C, dé tranh tranh cai trong mé thau.

(.: 4. Két luan

D4u thdu Iwa chon nha thau trong hoat déng xay 1ap 1& mét cude thi khac nghiét nhat trong cac cudc thi
tuyén, vi chi chon sb 1. Vi vay, ngudi viét HSMT va ngwdi lap HSDT phai hidu va ndm virng chic cac van ban
phap luat dén tirng cau tirng chir d& khong co sai sét du nhd, dang tiéc dan dén trwot thau hodc kién tung nhau.
Van ban phap luat hién hanh vé d4u thiu cé nhidu diém méi, déi véi nha thiu can chu v (1) Poc ki cac quy dinh
phap luat c6 lién quan dé tranh sai s6t du nhé nhét; (2) Khéng phai trinh bay phan chiét tinh don gia cac céng
viéc moi thau; (3) Thoi gian lam HSDT dwoc ting |én, du vay, nha thau khéng dwoc chd quan, van coi trong
cong tac 1ap k& hoach ti mi lam HSDT dé c6 dwgrc HSDT tét nhét khi ndp; (4) Can ndm virng ban chét cac thanh
phan chi phi trong phan Hang muc chung va Bang ké céng nhat dé tinh toan phu hop; (5) Can phan biét hai loai
hop ddng theo don gia cb dinh va don gia diéu chinh d& xac dinh gia dw thau khi danh gia hé so dw thau vé tai
chinh, thwong mai khi xem xét, danh gia so sanh, x&p hang nha thau.
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